


This Decision and Order is issued on unopposed motion for summary judgment filed by
Complainant.

L PROCEDURAL HISTORY

On January 26, 2011, Complainant filed a complaint against Respondent alleging
violations of the OFPA. On March 30, 2012, Respondent filed a general denial of the allegations
and requested additional time to file an answer. By Order issued April 9, 2012, Chief
Administrative Law Judge Peter M. Davenport extended the time within which an answer must
be filed to May 9, 2012. On April 6, 2014, Respondent again requested additional time.” On
May 9, 2014, Respondent filed a partial answer and supporting documentation and again
requested additional time.

On May 14, 2012, Chief Administrative Law Judge Peter M. Davenport set deadlines for
submissions and exchange of evidence. Complainant filed a list of exhibits and witnesses with
the Hearing Clerk for the Office of Administrative Law Judges (“OALJ”; “Hearing Clerk™) on
June 6, 2012. On July 11, 2012, Respondent filed a document in which he stated that he was not
able to comply with the Order for exchange and submissions because he was denied discovery,
and requested an Order compelling discovery.’ On July 12, 2012, Complainant filed a status
report and request for teleconference.

The case was reassigned to me, and on November 2, 2012, I issued an Order staying
proceedings in the matter pending the result of actions in federal district court involving
Respondent. On May 7, 2013, Complainant filed a Status Report, Request for Hearing and

Request for teleconference. By Order issued May 14, 2013, [ renewed my stay in this matter

%It is likely that Respondent’s second request for an extension of time and the Order granting the request crossed in
the mail.

* The Rules of Practice Govemning Formal Adjudicatory Administrative Proceedings Initiated by the Secretary [of
the United States Department of Agricuiture] (“the Rules of Practice”), 7 C.F.R. §§ 1.130 et seq. apply to this
proceeding and do not provide for discovery.



pending the results of criminal actions involving Respondent. In a status report filed on
December 17, 2013, Complainant advised that Respondent had pled guilty to criminal charges.
On December 27, 2013, Respondent was sentenced to imprisonment.

On January 30, 2014, Complainant filed a motion for summary judgment which was
served upon Respondent by the Hearing Clerk. Respondent has failed to file a response to the
motion.

On May 14, 2014, a motion filed in another administrative proceeding involving
Respondent advised that Respondent’s motion for habeas corpus and request to withdraw his
guilty plea was denied by Senior United States District Court Judge Richard Kopf. Accordingly,
this matter is ripe for adjudication,

I admit to the record the Attachments to Respondent’s Answer, identified as RX-A
through RX-Q and the Exhibits identified as CX-1, CX-7, CX-11, CX-14, CX-20, CX-21* and
CX.-22, attached to Complainant’s motion.

IL. ISSUE

The primary issue in controversy is whether, considering the record, summary judgment may

be entered in favor of USDA.
IIl.  FINDINGS OF FACT & CONCLUSIONS OF LAW

A. Summary of the Evidence

USDA established national standards for the production and handling of organically
produced agricultural products pursuant to the OFPA. USDA, through the Agricultural
Marketing Service (“AMS”) administers a program for certifying organic producers and

handlers, whose practices are examined by State officials and/or authorized private agents for

* Complainant’s Exhibits “A” and “B” have been renamed “CX-21" and CX-22”, respectively, for purposes of
consistency.



compliance with USDA standards. Once compliance is established, the producers and handlers
may market their products with an official USDA organic label.

On June 27, 2005, Respondent was certified under NOP for soybeans and alfalfa by
OCIA International, Inc. (“OCIA™), a certification agent that was accredited by USDA under
NOP regulations on April 29, 2002, RX-C. On November 23, 2005, Respondent was certified for
alfalfa under NOP by OCIA. CX-1; RX-F. On November 15, 2006, Respondent applied for
certification with OneCert, which was accredited by USDA as a certifying agent under the NOP
regulations on April 22, 2003. CX-7.

On February 2, 2007, OCIA issued a Notice of Noncompliance to Respondent. RX-1. On
February 8, 2007, Respondent surrendered his organic certification with OCIA. CX-11. On May
24,2007, OneCert issued to Respondent a Notice of Noncompliance and Denial of Certification
for failing to disclose prior certifications and noncompliances, misrepresenting previous
certifications, failing to maintain a record-keeping system, and withholding records. CX-11.

On August 28, 2007, Respondent applied for certification with International Certification
Services, Inc. (“ICS™), which was accredited by USDA as a certifying agent under NOP
regulations on April 29, 2002. CX-14. On October 30, 2007, ICS denied certification to
Respondent because it determined that Respondent had provided contradictory information to
ICS and USDA about his prior certifications. RX-P.

On September 10, 2007, Respondent applied for organic certification by the Ohio Ecological
Food and Farm Association (“OEFFA™), which was accredited by USDA as a certifying agent
under NOP regulations on April 29, 2002. CX-20; RX-0. Respondent was issued an organic
certificate by OEFFA in 2007. Admission of Respondent, last sentence of Affidavit dated April

6, 2010, in partial Answer.



On March 8, 2010, the NOP issued Respondent a Notice of Noncompliance and Proposed
Revocation (RX-A) for failing to disclose prior certifications, notice of non-compliance and
notices of denial of application for organic certification, pursuant to 7 CF.R. § 205.401(c),
which provides:

A person seeking certification of a production or handling operation under this
subpart must submit an application for certification to a certifying agent. The
application must include the following information:

(c) The name(s) of any organic certifying agent(s) to which application has
previously been made; the year(s) of application; the outcome of the
application(s) submission, including, when available a copy of any notification of
noncompliance or denial of certification issued to the applicant for certification;
and a description of the actions taken by the applicant to correct the
noncompliances noted in the notification of noncompliance, including evidence of
such correction. ..

On February 13, 2012, Respondent filed a civil action in the District Court of Lancaster,
Nebraska against Everett Lunquist, an inspector of organic producers and growers, alleging
defamation of character. On May 7, 2012, Mr. Lunquist’s attorney moved for summary
judgment, which was granted by District Judge Paul D. Merritt, Jr. on August 5, 2013, CX-22,

Discussion

Pursuant to the Rules of Practice, Respondents are required to file an answer within
twenty days after the service of a complaint. 7 C.F.R. §1.136(a). Failure to file a timely answer
or failure to deny or otherwise respond to an allegation in the Complaint shall be deemed
admission of all the material allegations in the Complaint, and default shall be appropriate, 7
C.FR. § 1.136(c). The Rules allow for a Decision Without Hearing by Reason of Admissions (7
C.F.R. §1.139) and further provide that “‘an opposing party may file a response to [a] motion”

within twenty days after service (7 C.F.R. §1.143(d)).








